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THE OKINOCO STEAMPSHIP COMPANY CASE BEFOKE 
THE HAGUE TRIBUNAL 

On the 9th of April, 1911, the Hague court will celebrate its first 
decennial. 1 The first decade of the court was opened by the sub- 
mission on the part of the United States and Mexico of the Pious 
Fund case to the tribunal for its decision, and of the eight cases 
so far submitted to the court and brought to trial 2 during the first 
decade, the United States has been a party in four, and in a fifth, 
the Japanese House Tax case, the United States agreed to abide by 
the result. The last case to be tried was the Orinoco Steamship 
Company case submitted by the United States and Venezuela. 

Both the Pious Fund and the Orinoco Steamship Company case 
raised important questions vitally affecting the future of interna- 
tional arbitration. Both cases were peculiar in that they dealt with 
a question which had already been once before decided by an arbitral 
tribunal. In both cases the effect of the previous arbitral decision 
was submitted as a preliminary question to the Hague court. In 

i On the ninth of April, 1901, the Minister of Foreign Affairs of the Nether- 
lands, as President of the Administrative Council of the Permanent Court, sent 
out a formal note enclosing a list of the judges and embodying the decision of 
the Council that in view of the impossibility of assembling the members of the 
Tribunal, the installation of the court should be deemed to have taken place 
from the mere fact of its constitution. 

2 These cases were as follows : United States vs. Mexico — the Pious Fund 
Case, decided Oct. 14, 1902; Germany, Great Britain and Italy vs. Venezuela, 
the United States of America, Belgium, France, Mexico, The Netherlands, 
Sweden and Norway — the Preferential Treatment Case, decided February 22, 
1904 ; Great Britain, France and Germany vs. Japan — The Japanese House Tax 
Case, decided May 22, 1905; Great Britain vs. France — the Muscat Dhows Case, 
decided August 8, 1905; France vs. Germany — the Casablanca Case, decided 
May 2, 1909; Norway vs. Sweden — the Maritime Boundary Case, decided October 
22, 1909 ; The United States of America vs. Great Britain — The Atlantic Coast 
Fisheries Case, decided September 6, 1910; United States of America vs. Vene- 
zuela — The Orinoco Steamship Company Case, decided October 25, 1910. One 
or two of the other cases now pending will probably be brought to trial before the 
ten year period ends. 
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the Pious Fund case the preliminary question submitted was as to 
whether the claim, as a consequence of the former decision of Sir 
Edward Thornton, umpire under the convention between the United 
States and Mexico of 1868, was within the principle of res judicata. 
The court sustained the contention of the United States, by holding 
that the rule of res judicata applies to international arbitral sen- 
tences " rendered within the limits of the jurisdiction fixed by the 
compromise," 3 and accordingly rendered judgment in favor of the 
United States, without considering the merits of the claim. 

In the Orinoco Steamship Company case the preliminary question 
was as to whether the former decision of Dr. Barge, umpire of the 
Dnited States and Venezuelan Commission of 1903, was invalid, as 
claimed by the United States, and liable to be set aside on the grounds 
that the umpire had disregarded the terms of the submission, and 
committed essential error. The tribunal declared the Barge award 
void on a number of points, but held the award severable, and on some 
points not open to the objections advanced by the United States. 
These points, which constituted the largest items of claim, financially 
speaking, the court declined to re-examine on the merits. But as a 
result of the court's re-examination of the points upon which it 
held the Barge award void it allowed a recovery, including interest, 
of $92,637.52 against $28,224.93 originally allowed by Dr. Barge. 

Thus for the first time the judgment of an international tribunal 
has been annulled and revised by the decision of a second interna- 
tional tribunal. 

THE ORIGIN OF THE CLAIM 

The essential facts and circumstances out of which the Orinoco 
Steamship Company case arose may be briefly stated as follows : 

For half a century the political and commercial history of Vene- 
zuela has been in large part a history of the navigation of the 
Orinoco River, and the geographical facts are such that commercially 
speaking the navigation of the Orinoco River is dependent upon 
the control of the navigation of two of the smaller mouths by which 

s For text of the decision in the Pious Fund case, see this Journal, 2:898; 
see also Foreign Relations, United States, 1902, Appendix II., pp. 15-18. 



THE OBINOCO STEAMSHIP COMPANY CASE 37 

the river debouches into the ocean, known as the Macareo and Peder- 
nales channels. On July 1, 1893, the Venezuelan executive, being 
thereunto duly empowered, promulgated a decree closing the Macareo 
and Pedernales channels to vessels engaged in foreign trade. On 
January 17, 1894, the executive entered into a contract with one 
Ellis Grell for the establishment of steamship navigation between 
Ciudad Bolivar and Maracaibo. Article 12 of this contract pro- 
vided that until the government designated ports of transshipment 
and made the requisite installations, the steamers of the concession- 
ary were permitted to ply between Trinidad and Ciudad Bolivar via 
the Macareo and Pedernales channels of the Orinoco River; by 
Article 6 the government bound itself " not to concede to any other 
line of steamers any of the benefits, concessions, and exemptions con- 
tained in the present contract." * This contract, therefore, as under- 
stood by the concessionary, when read in connection with the decree 
of July 1, 1893, secured for the concessionary during the life of the 
contract (fifteen years) the exclusive right to navigate the Macareo 
and Pedernales channels of the Orinoco in steam vessels between 
Trinidad and Ciudad Bolivar, subject to the privilege of the govern- 
ment to terminate this right upon the performance of a condition 
subsequent which it is not pretended was ever complied with. 

Article 14 of the Grell contract embodied the so-called Calvo 
clause, that is, it provided that, 

Questions and controversies which may arise with regard to the inter- 
pretation or execution of this contract shall be resolved by the tribunals 
of the Republic in accordance with its laws, and shall not in any case 
give occasion for international reclamations. 5 

The Grell contract came by mesne transfers into the hands of the 
Orinoco Shipping and Trading Company, which, for business con- 
venience, was organized as a British corporation, ninety-nine per 
cent of the stock and bonded indebtedness, however, being at all 
times held and owned by American citizens. The Orinoco Shipping 
and Trading Company, through circumstances which it is not neces- 

*U. S. Case, Appendix, 11:1062. 
s U. S. Case, Appendix, II : 1063-4. 
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sary to set forth in detail, became the creditor of the Venezuelan 
Government for services rendered and damages sustained in the 
sum of about half a million dollars. These claims were presented 
to the Venezuelan Government in the form of an account stated, and 
on May 10, 1900, an adjustment thereof was effected with the Vene- 
zuelan Government. This adjustment was, as contended by the claim- 
ant company, one complete transaction although it was embodied in 
two separate documents, both signed at the same place and practically 
simultaneously. One of these documents was a decree signed by Dr. 
Quintero, acting minister of the interior, on behalf of the executive, 
extending the Grell concession for a period of six years, and the other 
was a contract signed by Mr. Olcott, the managing director of the 
Orinoco Shipping and Trading Company, and Dr. Quintero, whereby 
the company acknowledged as settled all its claims against the govern- 
ment and the government agreed to pay down 100,000 bolivars 
($19,200) in cash and a second 100,000 bolivars at a future date 
to be fixed by a specified decree. The first 100,000 bolivars was 
duly paid, but the second 100,000 was not paid when agreed upon 
or at any other time, although the date of payment was duly fixed 
by decree. 

The contract of May 10, 1900, also contained (Article 4) the 
so-called Calvo clause. 

By a decree of October 5, 1900, the Venezuelan executive re- 
pealed the decree of July 1, 1893, which prohibited vessels in the 
foreign trade from navigating the Macareo and Pedernales channels, 
thereby throwing these channels open to the commerce of the world 
and destroying the monopoly claimed by the Orinoco Shipping and 
Trading Company, as the assignee of the Grell contract. Further- 
more, by a decree of December 14, 1901, the Venezuelan Govern- 
ment canceled the six-years extension granted by the decree of May 
10, 1900, in fulfilment of the contract of that date. The company, 
after vainly seeking relief from the Venezuelan Government, brought 
its claim to the attention of the British Foreign Office and the De- 
partment of State. 

Subsequently the American stockholders of the British corpora- 
tion, the Orinoco Shipping and Trading Company, organized the 
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Orinoco Steamship Company, a New Jersey corporation, which was 
authorized by its charter to take over as a going concern the busi- 
ness, assets and liabilities of the Orinoco Shipping and Trading 
Company. The claims of the Orinoco Steamship Company were 
presented by the Department of State along with the other American 
claims to the United States and Venezuelan Mixed Commission which 
sat at Caracas, under the protocol of February 17, 1903. By the 
terms of this protocol the commission had jurisdiction over " all 
claims owned by citizens of the United States of America," and this 
unusual phraseology was held by the commission to give it jurisdic- 
tion over the claim of the Orinoco Steamship Company, notwith- 
standing the technically English ownership of the claim at the time 
of its origin. 

By the terms of the protocol of 1903 it was provided that 

The commissioners, or in case of their disagreement, the umpire, shall 
decide all claims upon a basis of absolute equity, without regard to 
objections of a technical nature, or of the provisions of local legislation. 

It was also provided that the decisions of the commissioners and 
the umpire should be " final and conclusive." 

The United States and Venezuelan commissioners having dis- 
agreed as to this claim, it was submitted to the umpire of the com- 
mission, Dr. Harry Barge. The company claimed in round numbers 
$1,400,000 ; Dr. Barge allowed in round numbers, $28,000. 

The United States seasonably protested this award on the grounds 
that it disregarded the terms of the protocol and contained essential 
errors of law and fact, such as invalidated the award in accordance 
with the principles of international law. A diplomatic correspond- 
ence ensued between the two governments with regard to this and 
certain other American claims which ended in the withdrawal of the 
United States minister from Caracas and the severance of diplomatic 
relations. With the fall of the Castro regime better counsels pre- 
vailed in Venezuela, and Mr. William I. Buchanan was sent to 
Caracas as high commissioner, representing the President of the 
United States, to negotiate for the settlement of outstanding claims 
and the resumption of diplomatic relations. Mr. Buchanan effected 
a settlement of the New York and Bermudez Company claim and 
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the Jaurett claim, and negotiated the protocol of February 13, 1909, 6 
which provided for the submission of the Orinoco Steamship Com- 
pany claim, the claim of the United States and Venezuela Company, 
and the claim of the Orinoco Corporation and its predecessors to 
the Hague court for adjudication in accordance with the Hague con- 
vention as modified by the terms of the protocol. By Article 12 of 
the protocol it was agreed that nothing therein contained should pre- 
clude Venezuela from amicably adjusting the two latter claims, and 
these were accordingly satisfactorily settled by the agreement of 
Venezuela to pay $475,000 in the case of the United States and 
Venezuela Company, and $385,000 in the case of the Orinoco Cor- 
poration, both payments to be made in eight equal annual instal- 
ments. 7 This left for submission at the Hague only the case of the 
Orinoco Steamship Company. 

The protocol provided for the submission of the Orinoco Steam- 
ship Company case in the following form : 

The arbitral tribunal shall first decide whether the decision of Umpire 
Barge, in this case, in view of all the circumstances and under the princi- 
ples of international law, is not void, and whether it must be considered 
so conclusive as to preclude a reexamination of the case on its merits. 
If the arbitral tribunal decides that said decision must be considered 
final, the case will be considered by the United States of America as 
closed ; but on the other hand, if the arbitral tribunal decides that said 
decision of Umpire Barge should not be considered as final, said arbitral 
tribunal shall then hear, examine and determine the case and render its 
decision on the merits. 8 

THE CONSTITUTION AND MEETING OF THE COURT 

The protocol furthermore provided that the tribunal should be 
composed of " three arbitrators chosen from the * * * Permanent 
Court of The Hague." It was expressly provided that " No mem- 
ber of said court who is a citizen of the United States of America or of 
the United States of Venezuela shall form part of said tribunal, and 
no member of said court can appear as counsel for either nation 
before said tribunal." (Article 4.) 

«For the full text of this protocol, see Supplement to this Journal, 3:224. 
See also Treaties, Conventions, etc., 1776-1909, Vol. II., p. 1881. 

7 See editorial in this Journal, 3:985. 

8 Appendix to U. S. Case, 1:5. 
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The United States designated His Excellency, Gonzalo de Quesada, 
Cuban Minister to Germany, whose sympathetic understanding of 
the institutions of the litigating countries, and command of the Eng- 
lish, Spanish, and French languages in which, by the terms of the 
protocol, the parties were permitted to address the tribunal, made 
his selection peculiarly appropriate. Venezuela designated in the 
first instance, His Excellency, Roque Saenz Peiia, then Argentine 
Minister at Rome, now President of the Argentine Republic, and 
when the latter was compelled to withdraw his acceptance owing 
to the high duties to which he was about to be called in his own 
country, Venezuela selected His Excellency, A. Beernaert, Minister 
of State, Member of the Chamber of Representatives of Belgium, etc. 

In accordance with Article 10 of the protocol and Article 45 of 
the Hague conventions, the two arbitrators so chosen met at The 
Hague and selected Professor H. Lammasch, Doctor of Law, Pro- 
fessor of the Univeisity of Vienna, Aulic Councillor, Member of 
the Upper House of the Austrian Parliament, etc., as third arbitrator. 

The court upon organization designated Baron Michiels van Ver- 
duynen, Secretary-General of the Permanent Court of Arbitra- 
tion, as Secretary-General of the tribunal, and Jonkheer Ro"ll, 
Secretary of the Permanent Court of Arbitration, Mr. Paxton 
Hibben, Secretary of the Legation of the United States at The 
Hague, and Dr. Angel Cesar Rivas, formerly Secretary-General of 
the Venezuelan Foreign Office, as Secretaries. 9 

Mr. William I. Buchanan was named agent on behalf of the 
United States, and when Mr. Buchanan was stricken down in the 
full zenith of his powers and usefulness, Mr. William Cullen Dennis 
was appointed agent. 

Mr. Frederic Duncan McKenney was designated as counsel for 
the United States, Mr. W. T. S. Doyle as assistant counsel for 
the United States, and Mr. W. Clayton Carpenter as secretary of 
the agency of the United States. Dr. Carlos F. Grisanti, who 
had been the Venezuelan commissioner upon the commission of 1903, 

» Dr. Kodriguez was first appointed secretary at the opening session, Sept. 28th, 
but withdrew, in order to act as secretary of the Venezuelan Agency, at the session 
of Oct. 6th. He was replaced by Dr. Rivas, who acted as secretary of the tribunal 
on behalf of Venezuela during the remainder of the trial. 
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was appointed agent on behalf of the United States of Venezuela 
and Dr. Jose Santiago Rodriguez, secretary of the Venezuelan 
agency. 

The protocol of February 13, 1909, originally contemplated that 
the arbitral tribunal should meet at The Hague within twelve 
months from the date of its signature, that is to say, February 
13, 1910. Various postponements were had by mutual consent 
through the exchange of notes so that the dates for the arbitration 
were finally fixed as follows: 

October 15, 1909, appointment of the arbitrators designated by 
the respective governments. 

February 1, 1910, exchange of cases. 

February 15, 1910, meeting of the arbitrators to select third 
arbitrator. 

June 1, 1910, exchange of counter cases. 

September 28, 1910, meeting of the tribunal. 

The tribunal met upon the last mentioned date, September 28, 
1910, organized and adjourned until October 5, 1910. The 5th, 
6th and morning of the 7th were occupied by the United States in 
opening the case. Upon October 10th at 8 a. m., the United States, 
in accordance with the order of the court, handed in an analysis 
and summary of its opening argument. Upon October 11 the 
Venezuelan agent replied on behalf of Venezuela. October 12, re- 
sponsive to the order of the court, an analysis and summary of the 
opening oral argument in behalf of Venezuela was filed. Upon 
October 15 the United States replied, a written analysis of the 
reply being filed October 17. The Venezuelan agent made a closing 
argument October 19, filing a written analysis of his reply October 
21. In accordance with a notice given to the agents of the parties 
on October 23, the decision of the court was announced at an open 
session held October 25. 

The tribunal sat ordinarily from ten until twelve in the mornings 
and from two until four in the afternoons. 

The sessions of the court were held at the headquarters of the 
International Bureau of the Permanent Court of Arbitration at 
71 Prinsegracht, The Hague. The sessions were open to the public 
by assent of the litigating governments. 
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THE DECISION EXAMINED. 

The decision of the tribunal 10 in accordance with The Hague con- 
vention states the reasons upon which it is based. These reasons are 
set forth in a series of whereases after the manner of the Civil Law. 
After quoting from the pertinent provisions of the protocol of 1909, 
and setting out the names of the arbitrators as reqitired by the 
Hague convention, the decision recites the protocol of 1903 and 
the award of Dr. Barge thereunder, and addresses itself to the ques- 
tion of the conclusiveness of the Barge award. 

The court recognizes that, in general, arbitral awards should be 
accepted as final, particularly in view of the fact that there is no 
forum provided for testing their validity. It also recognizes that 
there may be exceptions to the general rule, and that in the particu- 
lar case in hand, the parties have submitted the conclusiveness of 
the Barge award of 1903 to the Hague tribunal for decision " in 
accordance with the principles of international law." 

The court says that both parties have impliedly admitted in the 
protocol that excessive exercise of jurisdiction and essential error, 
invalidate an award, and states that the United States attacks the 
Barge award on these grounds. 

The opinion then proceeds as follows: 

Whereas, following the principles of equity in accordance with law, 
when an arbitral award embraces several independent claims, and con- 
sequently several decisions, the nullity of one is without influence on 
any of the others, more especially when as in the present case, the 
integrity and the good faith of the arbitrator are not questioned; this 
being ground for pronouncing separately on each of the points at issue; 

This proposition is the first point which seems to call for special 
comment. 

It was this holding as to the severability of the items of claim 
involved in the Barge award as explained by his written opinion 
which resulted in the failure of the tribunal to award damages to the 
United States upon the largest items of the claim as presented. 
According to this holding it was the duty of the court to apply the 

io Printed in this Journal, p. 230. 
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provisions of the protocol to each item disposed of by the Barge 
award separately, and not to re-examine any item upon the merits, 
unless the United States was able to establish affirmatively the nullity 
of the decision upon that particular point considered separately. It 
was strenuously contended by the United States in argument that 
both the letter and spirit of the protocol required an examination 
of the entire case upon its merits provided the court once got over 
the preliminary point of the finality of the Barge award. The 
language of the protocol relied on, which has already been quoted, 
reads as follows: 

If the arbitral tribunal decides that said decision must be considered 
final, the case will be considered by the United States of America as 
closed; but on the other hand, if the arbitral tribunal decides that said 
decision of Umpire Barge should not be considered as final, said arbitral 
tribunal shall then hear, examine and determine the case and render its 
decision on the merits. 

The United States in the course of the argument placed the fol- 
lowing interpretation upon this provision: 

It is submitted that by the terms of this article if the court finds that 
the decision is, to quote the Spanish version, "viciado de nulidad," if 
it is not " conclusive " or " final," in the opinion of this honorable court, 
then the United States is entitled to have this court " hear, examine and 
determine the case " — the entire case and each item of the claim " on 
the merits." " 

Although the Venezuelan Agent very naturally in his " case " and 
" counter case " divided his discussion of the merits of the case in ac- 
cordance with the various heads under which the United States was 
claiming, he made no such division in the discussion of the prelimi- 
nary point of revision or nullity. He did not at any time raise the 
question as to the severability of the award. On the contrary, 
although not in terms admitting the contention of the United States 
that under the provisions of the protocol it must be treated as a whole, 
Ins silence in the face of the American contention, coupled with 
his statement in his closing argument 12 to the effect that the tribunal 

11 Argument of the U. S., p. 221. 

12 Venezuelan reply Argument, p. 1. 



THE OBINOCO STEAMSHIP COMPANY CASE 45 

was a court of law as regards the first question but a court of equity 
as regards the question of the merits, may well be taken as a tacit 
admission of the American contention. This contention of the 
United States that the question of severability was precluded by the 
express language of the protocol was not expressly dealt with by the 
court. 

The court proceeded to the examination, item by item, of the 
claims presented to the Mixed Commission of 1903. 

(a) The 1,209,701.04 dollars. 

First in order, the court took up the sum of $1,209,701.04, 
which Dr. Barge regarded as a single claim for damages for the 
destruction of the company's alleged exclusive concession. The 
United States had claimed that in his decision as regards this point, 
the learned umpire had incorrectly stated the company's claim, as 
a claim to the " exclusive navigation of the Orinoco River by the 
Macareo or Pedernales channels," 13 whereas in fact, the concession 
claimed was for steam navigation " between the ports of Trinidad, 
B. W. I., and Ciudad Bolivar, Venezuela, through the Macareo and 
Pedernales channels of the Orinoco River." 14 

The court found as to this point that in view of certain language 
used by the umpire " it is scarcely admissible that the umpire should 
have misunderstood the text of the concession." 

In view of the confused and varied statement of the umpire of the 
commission of 1903, and the intendments which should be indulged 
in favor of any judicial decision, this finding on the part of the 
tribunal was not unexpected. 

The court then held that the ruling of Dr. Barge on the question 
of the exclusiveness of the concession being based on his apprecia- 
tion of the facts and interpretation of the documents, matters clearly 
within his competence, does not afford any ground for revision 
and that it is therefore immaterial whether Dr. Barge's ruling was 
right or wrong. 

is Opinion of Dr. Barge, TJ. S. Case, Appendix, 1:691-2; see Ralston's Report, 
p. 87. 

i* Claimant's Memorial, United States Case, Appendix, 1:128-9; see Ralston's 
Report, p. 99. 
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With regard to the question of the alleged exclusive concession 
the United States had contended that even assuming that the umpire 
had correctly apprehended the claim submitted to him and had de- 
cided it upon his understanding of the facts and his construction of 
the contract concession, nevertheless he had also decided against this 
claim on two additional grounds, namely, that the concession con- 
tract contained the so-called Calvo clause and also because the trans- 
fer of the property and claims of the Orinoco Shipping and Trading 
Company to the Orinoco Steamship Company had not been notified 
to the Venezuelan Government in accordance with the technical pro- 
visions of Venezuelan law. It was maintained by the United States 
that even supposing the first ground assigned by the learned umpire 
was not a ground for setting aside his award the second two reasons 
assigned by him were technical objections based on local legislation 
and were therefore in disregard of the terms of the protocol and 
amounted to essential error. 

Upon this point the court says: 

Whereas the circumstance that the umpire, not content to have based 
his award on his interpretation of the contracts, which of itself should 
be deemed sufficient, has invoked other subsidiary reasons, of a rather 
more technical character, can not vitiate his decision; 

To meet this possible view-point, which had long been antici- 
pated, 15 the United States submitted the following propositions: 

First. On the assumption that the question of the non-severability 
of the award was not settled by the express language of the protocol, 
it remained to be considered in the light of the general principles 
of law. 

Second. Granting that it might be argued that had the award dealt 
only with the question as to whether or not the concession were 
exclusive, it could not have been successfully attacked by showing 
that the umpire had relied upon two inadmissible grounds so long 
as he had assigned one ground which was within his competence, 
nevertheless, inasmuch as there were other claims aside from that 
based upon the exclusiveness of the concession, and since in deciding 

is See Senate Document No. 413, 60th Congress, 1st Session, pp. 55, 58, etc. 
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these other claims the umpire had relied entirely upon these same 
vicious reasons, it was clearly impossible to tell what effect these 
grounds had upon the decision upon the question of the exclusive 
concession, and the whole award became so tainted with the same 
vice that the principle of severability had no application. 

These contentions of the United States were not expressly dealt 
with by the court. 

The United States had also contended that Dr. Barge in making 
up the claim for $1,209,701.04 had incorrectly grouped claims of 
two entirely different natures, namely, claims for damages for the 
destruction of the alleged exclusive concession and claims on account 
stated for services rendered and damages sustained through deten- 
tion of vessels, etc., which had been given up in return for the six- 
year extension of the Grell contract. 

The United States contended that this latter claim in the amount 
of $513,796.67 had been placed before the umpire in the alternative: 

First, as an account stated for $513,796.67 for services rendered 
and damages sustained. This was based on the theory that on the 
failure of the consideration for the settlement of May 10, 1900, 
through the destruction of the exclusive concession and the revocation 
of the six-years extension, the original debt revived either on the 
original account stated or in the form of damages in a like sum 
because of the failure of consideration. 

Second, as a direct claim for damages for the revocation of the 
six-years extension, and in this aspect the claim was divided into 
two parts, by segregating the item of 100,000 bolivars, or $19,200, 
which the Venezuelan Government had agreed to pay by the contract 
of May 10, leaving the balance of the account stated, namely, 
$494,596.68 as the amount of the direct claim for the revocation of 
the six-years extension. 

The United States, therefore, contended that under the first alter- 
native the entire claim on the account stated stood upon exactly the 
same legal basis as the claim for 100,000 bolivars, and that the 
learned umpire of the commission of 1903 in disposing of this entire 
sum purely on the ground that no exclusive concession had been 
granted had entirely overlooked the alternative claim for damages 
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cn the ground of a failure of consideration for the surrender of the 
company's claim on its account stated. To this contention the court- 
responded as follows: 

Whereas the point of view from which the umpire considered the 
claim of $513,000 (afterwards reduced in the conclusions of the United 
States of America to $335,000, and being part of said sum of $1,209,- 
701.04), is the consequence of his interpretation of the contract of May 
10, 1900, and of the relation between this contract and the decree of 
the same date; 

As regards the claim for damages for the destruction of the ex- 
clusive concession therefore, which Dr. Barge regarded as covering 
$1,209,701.04, of the company's claim, the court found against the 
contentions of the United States, i. e., the court, after holding the 
award severable, considered this item separately and, so considered, 
held that Dr. Barge's ruling on this point did not show disregard of 
the terms of the submission or essential error. The court took pains 
to point out, however, that it was not, in its view, under these cir- 
cumstances at liberty to consider the merits of the findings of 1903 
so as to say whether the claim on this point had " been well or ill 
judged " by Dr. Barge. So far as this item of the claim is con- 
cerned the court simply answered the preliminary question by de- 
clining to hold the Barge award void. As regards the merits, there 
is nothing against the claim under this head except the findings of 
Dr. Barge in 1903, which in view of the way in which the Hague 
tribunal dealt with his decision on other points, can no longer be 
deemed to be entitled to the presumptions in their favor which ordi- 
narily attach to a judicial decision. 

(b) The Hundred Thousand Bolivars. 

The court next took up Dr. Barge's disposition of the question of 
the 100,000 bolivars ($19,200), due and unpaid under the contract 
of May 10,1900. The " capital argument " (V argument capital) 
of the Agent of Venezuela 16 upon which he relied to defeat the con- 
tention of the United States, 'that Dr. Barge had disregarded the 
terms of the protocol, was that the protocol of 1905 by the use of the 

16 Venezuelan Argument, p. 65. 
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words " justice and equity " had conferred absolute discretion upon 
the commissioners and umpire. In other words, in order to show 
that Dr. Barge did not transgress the limits of the submission, the 
Venezuelan Agent took the ground that it was impossible for him to 
have committed a departure, because there were no limits to the 
submission. 17 

In support of this construction of the words " justice and equity " 
the Venezuelan Agent was able to quote from Merignhac, Weiss and 
Fiore. 18 The United States opposed to the abstract opinions of 
these theoretical writers the constant and almost universal prac- 
tice of the United States of using this language in the protocols 
of arbitration negotiated by the United States without its ever 
having been held to confer the unrestricted authority claimed by 
Venezuela. 19 Of peculiar weight in this connection were the nego- 
tiations leading up to the signature of the protocol of arbitration 
between the United States and Venezuela with reference to the 
Venezuela Steam Transportation Company case. In the course of 
those negotiations the Venezuelan negotiator, Dr. Seijas, expressed 
a fear lest the word " equity " might be interpreted in exactly the 
sense now claimed by the Venezuelan Agent, namely, so that the 
arbitrators might consider themselves " arbitrary arbitrators," rather 
than " arbitrators de jure." The American negotiator, Mr. Scruggs, 
however, assured him that the word was equivalent to " impartial 
justice," and Dr. Seijas yielded the point. 20 

It was pointed out, moreover, that the words " justice and equity " 
were not used simpliciter in the protocols of 1903, but were combined 
with other and specific limitations upon the commissioners and um- 
pire and that the conditions which rendered the negotiation of the 
protocols of 1903 necessary and the decisions of the various umpires 
acting thereunder were alike conclusive against the position taken 
by the Venezuelan Agent. 

On this vital point, the finding of the tribunal was clear and 
satisfactory, reading as follows: 

it Argument of the U. S., p. 18. 

i* Venezuelan Argument, pp. 18, 30, 32. 

"U. S. Argument, pp. 121, 218, 220. 

*• U. S. Argument, p. 122. See Senate Exec. Doc. 79, 52d Cong., 1st session. 
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Whereas the Agreement of February 17, 1903, did not invest the 
arbitrators with discretionary powers, but obliged them to give their 
decision on a basis of absolute equity without regard to objections of a 
technical nature, or to the provisions of local legislation (con arreglo 
absolute a la equidad, sin reparar en objeciones teenicas, ni en las dis- 
posiciones de la legislaeion local) ; 

The United States in establishing departure from the terms of 
the protocol and essential error, relied upon the disregard of the 
rules of law laid down by the protocol for the guidance of the 
umpire as constituting such departure. This position was unequivo- 
cally sustained by the court in the following language : 

Whereas excessive exercise of power may consist, not only in deciding 
a question not submitted to the arbitrators, but also in misintepreting 
the express provisions of the agreement in respect of the way in which 
they are to reach their decisions, notably with regard to the legislation 
or the principles of law to be applied; 

Dr. Barge in disallowing the company's claim for the 100,000 
bolivars had relied upon the so-called Calvo clause in Article 4 of 
the contract of May 10, 1900, which read as follows: 

Article 4. Doubts and controversies which may arise regarding the 
interpretation and execution of this contract shall be decided by the 
Venezuelan courts in accordance with the laws of the Eepublic, and in 
no case shall they give rise to international claims. 21 

The United States contended that this ruling of Dr. Barge was, 
under all the circumstances surrounding this case, a reliance upon a 
pure technicality which was in turn founded upon a provision of 
local legislation. 22 

On this point, the finding of the tribunal is as follows : 

Whereas it follows from the Agreements of 1903 and 1909 — on which 
the present arbitration is based — that the United States of Venezuela 
had by convention renounced invoking the provisions of Article 14 of 
the Grell contract and of Article 4 of the contract of May 10, 1900, 
and as, at the date of said Agreements, it was, in fact, certain that no 
lawsuit between the parties had been brought before the Venezuelan 
courts; and as the maintenance of Venezuelan jurisdiction with regard 
to these claims would have been incompatible and irreconcilable with the 
arbitration which had been instituted; 

2i U. S. Case, Appendix, 11:1139. 

22 TJ. S. Argument, pp. 175-81, 220-26. 
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This ruling of the Hague tribunal with reference to the question 
as to the validity of the Calvo clause is believed to be of very con- 
siderable practical importance. 

The United States also claimed that the umpire in refusing to 
allow the claim for the 100,000 bolivars, because of the failure to 
notify the Venezuelan Government of the transfer of the Orinoco 
Shipping and Trading Company to the Orinoco Steamship Com- 
pany, relied upon a technical objection based on the local legislation. 

The court sustained this contention in the following language: 

Whereas there is question not of the cession of a concession but of the 
cession of a debt, and as the omission to notify previously the cession of 
a debt constitutes but a failure to observe a prescription of local legisla- 
tion, though a similar prescription also exists in other legislations, it 
cannot be considered as required by absolute equity, at least when the 
debtor actually possessed knowledge of the cession and has paid neither 
the assignor nor the assignee ; 

It therefore appears that as regards the claim for the 100,000 
bolivars the contentions of the United States were sustained in all 
respects. The court held the Barge award void on this point and 
allowed the entire amount to the United States. 

(c) Various items amounting to $14-7,638.79 

Still following the classification of the learned umpire of 1903 
the court next took up his disposition of various items amounting 
in all to $147,638.79. The court found that Dr. Barge had dis- 
allowed an item of $1,053 claimed for the transportation of freight 
and passengers, two items amounting respectively to $28,845.20 and 
$769.22, because of the failure already referred to in notifying the 
Venezuelan Government of the transfer to the Orinoco Steamship 
Company. The court accordingly held the umpire's decision void 
as to these sums and on the merits allowed them to the United 
States. 

As regards two items for $19,571.34 and $3,509.22, also disal- 
lowed by Dr. Barge for want of notice, the court held that the 
United States had not made out its case and therefore, " as both 
claims must * * * be reiected on their merits, though on other 
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grounds, the annulment of the award on this point would be without 
interest." 

As regards the remainder of the items under this head the United 
States had not claimed that, considered separately, the umpire's 
action afforded grounds for revision, and the court, in accordance with 
its view as to the severability of the award, declined to re-examine 
these claims upon their merits. 

Aside from its holding as to severability, therefore, the findings 
of the court under this head were generally responsive to the con- 
tentions of the United States. 

(d) Counsel fees and interest. 

The holding of the court as to the claim of the United States for 

counsel fees was as follows: 

Whereas the claim for 25,000 dollars for counsel fees and expenses of 
litigation has been disallowed by the umpire in consequence of the rejec- 
tion of the greater part of the claims of the United States of America, 
and as by the present award some of these claims having been admitted 
it seems equitable to allow part of this sum, which the tribunal fixes 
ex aequo et bono at 7,000 dollars ; 

This holding is of interest because it involved the recognition on 
the part of the Hague court of the propriety of an allowance for 
counsel fees and expenses even in the absence of any special stipula- 
tion with regard thereto in the protocol of submission. While the 
United States did not make any specific claim for additional counsel 
fees and expenses on account of the presentation of the case to the 
Hague court, this additional labor and expense was suggested to the 
court as a matter to be considered in passing upon the original claim 
for counsel fees, ex aequo et bono. 

The tribunal allowed interest at the rate of 3% upon all sums 
awarded to the United States except the allowance of counsel fees, 
interest to be calculated from June 16, 1903, the date of the filing 
of the claim before the Mixed Commission of 1903, until the date of 
payment. 28 As respects the rate of interest the tribunal observed : 

23 The Venezuelan Agent, invoking Article 82 of the Hague convention, ad- 
dressed a letter to the President of the Tribunal, requesting an interpretation of 
the award on these points. 
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Whereas the Venezuelan law fixes the legal interest at 3% and as, 
under these conditions, the tribunal, though aware of the insufficiency 
of this percentage, can not allow more; 

The allowance of interest after the date of the Barge award is all 
the more significant because the Venezuelan Agent made specific 
objection on the ground that it did not " seem equitable that Vene- 
zuela should be prejudiced because she has obtained a favorable 
judgment." 24 

The decision provides that payment shall be made within two 
months after the date of the award. 25 

THE RESULTS OP THE DECISION. 

The findings of the court resulted in an allowance in all of 
$64,412.59, besides the $28,224.93 originally allowed by Dr. Barge, 
making a total recovery, including interest calculated to December 
25, 1910, the last day for payment, of $92,637.52. 

While the amount recovered is not so large as had been hoped for, 
it should be noted in justice to the claimant company that as regards 
the items which the court did review on the merits, namely, the 
second cash instalment withheld of $19,200 ; the $1,053 for passages 
and freights ; the $25,845.20 for the hire of steamers ; the $769.22 
for the hire of the steamers Masparro and Socorro; the $19,571.34 
for alleged illegal taxes ; and the $3,509.22 for the retention of the 
Bolivar, the court allowed them all at the figures claimed by the 
United States except the last two. That is to say, out of $69,947.98 
claimed by the United States before the Commission of 1903, but 
disallowed by Dr. Barge, the umpire of that Commission, which 
items were reviewed by the Hague tribunal on their merits, the 
tribunal allowed $48,832,42 or substantially two thirds of the amount 
claimed. 

The view which the court took as to the severability of the award, 
a matter of law, going to the preliminary question submitted, not its 
appreciation of the real merits, resulted in cutting down the award. 

z* Letter of Venezuelan Agent to Tribunal, Oct. 21, 1910. 

25 This does not apply to the $28,224.93 originally allowed by Dr. Barge, which 
is being paid in instalments in accordance with the protocol of 1903. The balance, 
$64,412.59 (including interest to date of payment), was duly paid by Venezuela 
within the period specified by the court. 
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Turning from the financial to the legal aspects of the decision, 
the all important thing ahout the decision is that for the first time 
an international award has heen annulled by an international tribunal. 
While the authority of the decision as a precedent as to the grounds 
upon which such an award may properly be annulled is somewhat 
weakened by the court's reference to the implied admissions of the 
protocol of submission, it is believed that it may fairly be said to 
have decided that departure from the terms of the protocol is a just 
ground for annulling an international award and furthermore that 
disregard of the rules of law enjoined by the terms of submission 
amounts to a departure from the submission. 

As to the second ground of nullity alleged by the United States, 
namely, essential error, Venezuela contended that essential error as 
understood by the Institute of International Law referred to error 
caused by false evidence, 26 either written or oral. The United 
States maintained that essential error as understood by the Institute 
of International Law and other authorities was the equivalent of a 
denial of justice. 27 The Venezuelan Agent in argument suggested 
that the court would render a great service to international law by 
defining essential error, but the opinion of the court does not contain 
any expression on the point. 

It did, however, set aside the award, thereby defining at least one 
kind of essential error, namely, departure, and it is believed that 
there is nothing in the positive or negative action of the court which 
is unfriendly to the further contention of the United States that 
there may be essential error without any departure except that which 
arises from a palpable denial of justice. 

The findings of the court thoroughly justify the refusal of the 
United States to accept the Barge award as conclusive and vin- 
dicate its course in bringing that award before the bar of the Hague 
tribunal. It is believed that the decision marks a real advance in 
the slow, gradual process of turning arbitration from a diplomatic 
into a judicial remedy. 



2e Venezuelan Case, pp. 28-9 ; Venezuelan Counter Case, p. 37. 
2? U. S. Argument, pp. 82-91. 
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QUESTIONS OP PLEADING AND PROCEDURE. 

Several questions of pleading and procedure arose in the course 
of the presentation of the case which, although they had no im- 
portant bearing on the result, suggest some considerations of possible 
future interest. Inasmuch as the important matter of arbitral pro- 
cedure is still in a formative stage and there is comparatively little 
in print upon the subject, it is believed that it may be useful to 
make brief mention of these matters, especially since the real discus- 
sion of these questions of procedure was generally had in camera 
and is therefore nowhere else recorded. 

The protocol of submission in the Orinoco Steamship Company 
case required each government to submit a " case with the documents 
and evidence on which it relies " (Article 7), and permitted the pre- 
sentation of a " counter case with documents and additional evidence 
and depositions " (Article 7), and likewise entitled each government 
to " make its arguments before the arbitral tribunal either orally or 
in writing." (Article 7; see also Article 10.) 

These provisions in the view of the United States marked a clear 
distinction between the functions of the " case " and the argument. 
The province of the " case " as understood by the United States 
was " analogous to that of the declaration or complaint in municipal 
law, namely, to set forth the facts and circumstances upon which 
each government bases its position." 28 No effort was made in 
either the case or the counter case to " argue the law or marshal 
the facts," 29 this latter function being reserved for the printed and 
oral argument. 30 The Venezuelan case, on the other hand, con- 
tained not only a clear exposition of the facts from the Venezuelan 
view-point but also arguments of the various questions of law and 
fact believed by Venezuela to be involved in the case. And the 
Venezuelan counter case followed the same lines. 

One practical disadvantage of the Venezuelan method was that 
a considerable portion of the Venezuelan case and counter case was 

28 U. S. Counter Case, p. 4. 

*» U. S. Case, p. 6. 

8 °U. S. Counter Case, p. 5. 
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devoted either to establishing matters conceded by the United States 
or to attacking positions which the United States had not assumed 
and did not assume. A practical advantage of the Venezuelan 
method was that the members of the tribunal took their places upon 
the bench fully acquainted with the strength of the Venezuelan posi- 
tion and unacquainted with the strength of the position of the United 
States which had as yet not been fully disclosed, and therefore in a 
measure necessarily prepossessed in favor of the Venezuelan view- 
point. A similar divergence as to the understanding of the functions 
of the case, counter case and argument appeared in the North Atlantic 
Coast Fisheries arbitration between the United States and Great 
Britain and in the Alaskan Boundary arbitration. The construction 
which the United States placed upon the functions of the Case, 
Counter Case and Argument in the Orinoco Steamship Company 
case was, not only in accordance with the practice of the United 
States in cases of this kind where there is distinct provision made 
both for " case " and argument, but it is believed to have been in 
accordance with the letter and spirit of the protocol and in the 
interest of orderly procedure. It is highly desirable, however, that 
in the future some common understanding of the term " case " 
(" Memoire " of the Hague conventions) should be had. 

This difference in the conceptions held by the two parties litigant, 
as to the proper function of " case " and argument, resulted in a 
motion on the part of the Venezuelan Agent to confine the United 
States in argument to a discussion of the questions indicated in the 
instructions of the Department of State of February 28, 1907, to the 
American Legation at Caracas, which were reproduced in the case 
of the United States. The Venezuelan Agent first gave notice in 
camera before the formal proceedings began of his intention to make 
this motion, but when the court indicated an intention to settle the 
matter by handing down a rule at the opening session, directing the 
United States to make more precise its grounds for attacking the 
Barge award, the Venezuelan Agent forebore to press his motion. 
At the first session, September 28th, the court made the rule as indi- 
cated, and the United States filed a memorandum in compliance 
therewith at the next session, October 5th. Then the Agent of the 
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United States made his opening argument. At the close of his 
argument the Venezuelan Agent returned to the charge as may be 
seen from the following extract from the protocol of the session of 
October 6th : 

Mr. Grisanti, Agent of Venezuela, declared that, after reading the 
analysis which the Agent of the United States presented to him in the 
session of yesterday, he insists upon calling the attention of the court to 
the following preliminary point : 

That the case submitted to this honorable court should be limited to 
the questions indicated in the instructions of the Secretary of State of 
the United States to the American Legation at Caracas, which were 
transmitted to the Minister for Foreign Affairs of Venezuela. 

Mr, Grisanti begged the court to be good enough to inform him in 
what session he should exercise this right. 31 

The court, at the afternoon session, made the following ruling: 

The tribunal, in answer to the question put to it by the Agent of 
Venezuela, is of opinion that, at the point which the discussion has 
arrived, it is preferable that the plaintiff party should develop its system 
completely, it being understood, however, that neither precedent nor 
prejudice to the defendant party may result therefrom. 32 

Accordingly counsel were allowed to complete the opening argu- 
ment for the United States, and it was only when the Venezuelan 
Agent arose to make his opening argument that he finally got an 
opportunity to present and argue his preliminary motion. He 
criticised the case of the United States because it did not disclose 
the line of argument upon the propositions of law and fact which 
the United States intended to pursue, and maintained that since the 
only specifications of departure were those which were set forth in 
the instructions of the Department of State to the American Lega- 
tion at Caracas, February 28, 1907, which were reproduced in the 
case, the United States should be confined in its argument to these 
same specifications. 

In its reply argument the United States maintained the sufficiency 
of the allegations of its case and counter case and criticised the 
motion of the Venezuelan Agent as itself failing in precision inas- 

3i Protocol of October 6th. 
»2 Ibid. 
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much as it failed to point out what contention in the argument of 
the United States should have heen excluded, leaving it to the tri- 
bunal itself to determine wherein the argument of the United 
States failed to conform to the standard set up by the Venezuelan 
Agent, and finally the United States was able to answer that any 
supposed shortcoming in its case in this respect had been supplied 
by the memorandum handed in in compliance with the order of the 
court. The Venezuelan Agent did not refer to his " preliminary 
point " in his concluding argument, and it was not further noticed 
by the court. 

While it is believed that the action taken by the court in this 
matter safeguarded all the substantial rights of both parties, it is 
suggested that it would have been more correct, if the Venezuelan 
Agent had been permitted to make his motion formally in open court 
at the first session and the matter had been then and there disposed 
of, after hearing both sides, by granting the rule which was actually 
granted, if the court was so advised. The course actually adopted 
of granting on the motion of the court, without any opportunity for 
discussion in open court, other and different relief from that which 
was asked and then permitting the original motion to be brought 
forward and argued after it was too late to grant the relief sought, 
at least to its fullest extent, does not commend itself as an orderly 
method of procedure. All such matters will, of course, adjust them- 
selves as the adjective law of arbitral procedure becomes settled. 

The parties litigant differed sharply on still another matter of 
procedure. As has been noted the protocol in this case submitted a 
preliminary question to the court for its decision, namely, whether 
the Barge decision must be considered so conclusive as to preclude a 
re-examination of the case on its merits. It was only in case the 
tribunal resolved this question in the negative that it was called 
upon to pass upon the merits of the case. Although the protocol 
thus clearly defined the two questions at issue and the order in 
which they are to be decided the United States consistently main- 
tained in its case, counter case and argument, 33 that the two questions 

S3 See U. S. Case, p. 5 ; Counter Case, p. 5 ; Argument, pp. 12-16. 
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did not lend themselves to separate and distinct treatment, but that 
" it is necessary to understand the second question in order to answer 
the first," 34 and that therefore it was necessary fully to consider 
and discuss the merits of the case presented to Dr. Barge in order 
intelligently to point out the departures and errors upon which it 
was claimed that the Barge award should be set aside. This method 
of treatment on the part of the United States was strenuously ob- 
jected to by Venezuela, 35 the Venezuelan Agent contending that the 
United States was endeavoring to confuse the two distinct questions 
submitted by the protocol. The president of the tribunal in camera, 
however, rather indicated his approval of the position of the United 
States, although nothing was made of record on the subject, and the 
United States was in practice permitted to develop its argument in 
accordance with the American contention upon both points. The 
Venezuelan Agent, however, although he treated the merits in a 
separate brief in his case and counter case, failed to avail himself 
of his right to go into the merits upon the oral argument, either in 
his opening or closing address, and rested his entire case so far as 
the oral argument was concerned upon the Venezuelan contention 
as to the conclusiveness of the Barge award. 

LANGUAGE 

The protocol provided (Article 6) "in the presentation of cases 
to the arbitral tribunal both parties may use the French, English or 
Spanish language." 

This provision only applied to the presentation of cases by the 
parties. The protocol made no express provision as to the language 
of the tribunal itself. However, Article 11 of the protocol incor- 
porated the Hague conventions by reference unless inconsistent with 
the provisions of the protocol, and by Article 61 of the Hague con- 
vention of 1907, it is provided : 

If the question as to what languages are to be used has not been settled 
by the compromise, it shall be decided by the tribunal. 

34 Argument of the U. S., p. 16. 

35 Venezuelan Counter Case, pp. 1-13. 
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The question of the language to be used by the court was informally 
discussed in camera by the president with the agents of the two 
countries, and acting under the authority of the provisions above 
quoted the court at its first session handed down the following ruling 
as to the language to be used by the tribunal itself: 

2. The minutes of the meetings and the award will be in French and 
will alone have an authentic value; they will be accompanied by an 
English translation ; 

3. The members of the tribunal will make use of the English and 
French languages during the discussion. 

The English translation of all protocols furnished by the court in 
accordance with this ruling was entitled " Official translation." 
The representatives of the United States addressed the court in Eng- 
lish and the Agent of Venezuela spoke in French. The president 
of the tribunal in case of questions or interruptions addressed the 
Agent and counsel of the United States in English and the Vene- 
zuelan Agent in French. 

A brief review of the experience of the United States in the matter 
of language before the Hague tribunal may not be inappropriate. 
In the Pious Fund case the protocol was silent upon the question of 
language. " The official language of the court was French, but 
* * * the right was extended to the representatives of the United 
States to address the court in English." 36 The members of the 
tribunal which decided the Pious Fund case, on the day of render- 
ing their decision, addressed a note to the Netherlands Minister of 
Foreign Affairs making certain suggestions which they considered 
important as to the conduct of future arbitrations. With regard to 
the question of language they made the following recommendation : 

Article XXXVIII of The Hague Convention [of 1899] leaves to the 
arbitral tribunal the choice of the language it shall use and shall au- 
thorize to be used before it. 

While acknowledging the wisdom of this stipulation, the undersigned 
deem it necessary to direct the attention of the governments in litiga- 
tion to the necessity of arriving at an agreement beforehand with regard 
to the language they may desire the discussions before the tribunal to 
take place in. It is absolutely necessary that the point be made clear 

ss Report of the Agent of the United States, Hon. Jackson H. Ralston, in the 
Pious Fund Case, Appendix II, Foreign Relations of the United States, 1902, p. 12. 
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prior to the commencement of the labors of the tribunal in order that 
-the selection of the agent and counsel may be made with a view to their 
knowledge of the language in which the pleadings before the arbitrators 
are to be made. The necessity of translating, for the use of counsel, 
the speeches made before the tribunal, inevitably provokes a great loss 
of time. In view of these observations it is desirable : — 

That the choice of the agent and counsel before the arbitral tri- 
bunal be made in conformity with the wishes of the powers in litigation 
as to the languages to be used before the tribunal, and 

That future compromises shall state the desire or decision of the con- 
tracting powers in this regard. 37 

Acting in accordance with this suggestion the protocol for the 
submission of the Venezuelan Preferential Case provided : 

The proceedings shall be carried on in the English language but 
arguments may with permission of the tribunal be made in any other 
language also. 

Nevertheless, Judge Penfield, Agent for the United States and 
Venezuela, was compelled to report to the Department of State as 
follows : 

Notwithstanding the plain provision of the protocol that the proceed- 
ings should be conducted in the English language, the preliminary 
notices of the tribunal were issued in the French language. 

The president of the tribunal used the French language exclusively 
during the entire proceedings. The delegates of the French Government 
contended for the use of French as the official language. The counsel 
for Venezuela and the United States, as well as those of Great Britain 
and Germany, contended that the terms of the protocols had settled the 
question in advance. The tribunal finally decided to recognize the 
English as the official language of the proceedings and the French 
language as subsidiary, and equally authentic, on the ground that it was 
familiar to the arbitrators and to the majority of the representatives. 
The oral arguments of counsel were permitted to be made in English 
or French only, while the record of the proceedings was made up in both 
languages. 88 

And Judge Penfield recommended that in future arbitrations 

The protocol should prescribe the language of the proceedings and of 
the debates, and that the arbitrators selected must have sufficient knowl- 
edge of that language to be able to understand and speak it readily. 89 

st See Supplement, p. 74, where this letter is reproduced in full. 

38 Report of Judge Penfield, Agent of the United States, in the Venezuelan 
Arbitration before the Hague Tribunal, 1903, p. 18. 

39 Ibid, p. 20. 
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In the fisheries arbitration with Great Britain the protocol pro- 
vided for the use of the English language, and the arbitrators were 
selected by the two governments acting jointly with reference to 
this requirement in the protocol and no difficulty arose. In the 
present case, the protocol, as already noted, authorized both parties 
to use French, English, or Spanish. This provision authorizing 
the use of a third or neutral language — French — which it was 
understood was suggested by the Venezuelan negotiator, proved in 
practice simply to complicate a question always sufficiently diffi- 
cult. The arbitrator selected by the Government of Venezuela 
was unable to read or understand either English or Spanish, the 
languages of the parties. This made it necessary to present the 
case, counter case, and written argument of both parties in the 
French translation as well as in the English or Spanish original, in 
order that this arbitrator might be able to understand the case at all, 40 
and rendered wholly barren, so far as he was concerned, the right 
of the United States to address the tribunal in English. For it is 
obvious that the right to speak or write English is futile unless it 
implies a complementary duty on the part of the members of the 
tribunal to understand the English which is spoken or written. 

It is respectfully observed that all that the judges in the Pious 
Fund case said as to the necessity of the choice of agent and counsel 
" in conformity with the wishes of the powers in litigation as to the 
languages to be used before the tribunal " is equally true with 
respect to the judges, and Judge Penfield's recommendation that the 
arbitrators selected should understand the language or languages pre- 
scribed by the protocol is believed to be not only reasonable, but 
necessary. 

The attempt to introduce a third or neutral language simply in- 
creases the confusion and expense unless the language of both parties 
be abandoned and the third language adopted as the sole language 
to be used before the tribunal. But whether the languages per- 



*• The representatives of the United States were, however, at all times careful 
to maintain that the French translation was furnished as a matter of courtesy 
and could not be demanded as of right. 
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mitted to the parties be few or many, it should be distinctly provided 
in the protocol of submission that only judges who can understand 
them shall sit in the case. 

CONCLUSION 

In closing this article it seems desirable to call special attention 
to the following excellent provision contained in the protocol, a pro- 
vision which has already been quoted : 

No member of said court who is a citizen of the United States of 
America or of the United States of Venezuela shall form part of said 
arbitral tribunal, and no member of said court can appear as counsel 
for either nation before said tribunal. 

The objections to the appearance of members of the permanent 
Hague panel before the court were so forcibly and succinctly stated 
in the letter addressed by the counsel for Venezuela in the Prefer- 
ential Treatment Case to the Administrative Bureau of the Perma- 
nent Court 41 as to require no restatement. It is a matter of regret 
that the conclusions stated in this letter were only partially embodied 
in the Hague convention as modified by the Second Hague Confer- 
ence, which, in Article 62, merely provides that " the members of 
the Permanent Court may not act as agents, counsel or advocates 
except on behalf of the power which appointed them members of the 
court." 

It is believed that the total prohibition in the present protocol 
which was suggested by the American negotiator is a distinct im- 
provement over the provision of the Hague convention. 

Of still greater importance is the self-denying proviso of the 
present protocol which excluded nationals from the tribunal. 41 " The 
objection to a tribunal composed of nationals and neutrals has 
nowhere been more clearly and forcibly stated than by Mr. Carter 
in a letter to the Secretary of State, based on his experience as 
counsel for the United States in the Behring Sea Arbitration. As 
Mr. Carter points out, the presence of nationals upon a tribunal not 

« See Judge Penfield's report (cited supra), p. 131, at p. 134, 
««The terms of submission in the Pious Fund and Venezuela Preferential 
cases contain a similar proviso. 
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only is likely to impair the impartially of the tribunal so far as the 
nationals are concerned, but has the far greater disadvantage of tend- 
ing to make it " impossible for the neutral arbitrators to be judges " 
without humiliating one or the other of the national judges with 
whom they are associated, 42 and therefore usually results in a com- 
promise, the great bane of international arbitration. As Gallatin, 
who prepared the case of the United States in the Northeastern 
Boundary Arbitration, rightly predicted with reference to that arbi- 
tration, an " arbitrator whether he be king or farmer rarely decides 
on strict principle of law, he has always a bias to try if possible to 
split the difference," and this has been the chief complaint of those 
interested in the practical working of arbitration from that day to 
this. 

In the language of the late President Harrison, vainly pleading 
for a judicial decision from the Anglo- Venezuelan Tribunal of 1899, 

if conventions, if accommodations, and if the rule of give and take are 
to be used, then let the diplomatists settle the question. But when these 
have failed in their work and the question between two great nations is 
submitted for judgment, it seems to me necessarily to imply the introduc- 
tion of a judicial element into the tribunal. 43 

Peace and justice and law are an indivisible triology. 44 In the long 
run peace can only be achieved through justice, according to law, not 
through compromise. 

It is believed that the provision of the present protocol excluding 
nationals and excluding members of the permanent panel from par- 
ticipating in the trial of the case is a distinct contribution in the 
slow process of creating an international tribunal which shall really 
administer justice between nations. 

William Cullen Dennis. 

« See address of Honorable John W. Foster, Proceedings of the American 
Society of International Law, 1909, p. 29, in which he quotes from Mr. Carter's 
letter. 

*s General Harrison's Argument in the British- Venezuelan Boundary Dispute, 
Proceedings, 11:29-82. Cited by General Foster, see supra. 

** " Thus peace is maintained by justice which is the fruit of government as 
government is from society and society from consent." Penn: Essay toward the 
Present and Future Peace of Europe. 



